DUAL ALLEGIANCE IN THE GERMAN LAW OF NATIONALITY AND AMERICAN CITIZENSHIP

THEO. H. THIESING of the District of Columbia Bar
Recently, a United States district court in refusing naturalization to a German petitioner' under Section 2171 of the Revised Statutes, 2 as' construed by that court," said that "any doubt as to the meaning of our law should be construed against their [meaning German petitioners'] admission." In reaching its conclusion the court was influenced by its interpretation of the German law of nationality of July 22, 1913, and particularly of Section 25, which the court undertook to notice judicially, the court concluding that this section permits German nationals to retain their German nationality on becoming naturalized in a foreign country; adding, "Some of the provisions [of the German law] are wholly contrary to, and at variance with, our ideas of the obligations of a naturalized citizen. No divided allegiance is tolerated by our law."
Whether or not the court was correct under our rules of evidence in taking judicial cognizance of such foreign law 4 need not be discussed No alien who is a native citizen.or subject, or a denizen of any country, state, or sovereignty with which the United States are at war, at the time of his application, shall be then admitted to become a citizen of the United States. "'The time of his application" was construed to mean the time during which the petitioner's application is pending and not the date on which his application is filed.
'It is one of the fundamental rules in our law of evidence that the courts do not take judicial notice of the laws of foreign countries with, perhaps, an exception in the case of the general system of law prevailing in such foreign countries and, particularly, with the further exception of their maritime laws, on the ground that they are a subject of common concern to all nations. Foreign laws must be pleaded and proved, like any other matters of fact; see Wigmore, Evid. (1905) S. 2573; 15 R. C. L. io7o-io7i; Note in 67 L. R. A. 38 seq.; Story, Conflict of Laws (8th ed. 1883) 863 seq. The naturalization proceedings in the United States are judicial in nature and not administrative. A case is presented for adjudication, facts and evidence are submitted, and a judgment is entered accordingly on the record of the court. In the naturalization proceeding here referred to, the provision of the German law and its interpretation should have been proved as a fact; see Spratt v. Spralt (1830) 4 Peters, 393; Campbell v. Gordon (i8Io) 6 Cranch, 175; also Van Dyne, A Treatise on the Law of Natitralization of the United States (po7) 9-11. The question of naturalization could have been properly adjudicated under Rev. Stat. s. 2171 without reference to the German law of nationality, as was done in the following cases: United [479] who was born in Germany, became a naturalized British subject in 195o. Upon the order of the Home Secretary issued under Regulation i4B of the Defence of the Realm Regulations, he 3vas deprived of his liberty and interned together with alien enemies "in view of his hostile origin and associations." Lord Shaw, in a very interesting dissenting opinion, arrays the great charter, the petition of right, liberty of opinion, and other constitutional rights of an English subject against the arbitrary acts of the government German citizenship. Great legal and political importance has been given to this view. How potent has been the influence of this misunderstanding of the German law is evidenced by the fact that a bill was introduced during the last session of Congress "to prevent the naturalization of aliens who seek or are permitted to retain their citizenship under the state or sovereignty of which they are citizens or subjects." ' This proposed amendment to the naturalization act would seem to have had in mind German aliens who apply for naturalization papers. 7 In the following pages the writer hopes that he will be considered as rendering a service in the interests of legal accuracy by endeavoring to demonstrate the erroneous character of the prevailing view, and to arrive at a correct interpretation of the German law in so far, at least, as the United States is concerned.
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It is within the exclusive domain of the municipal law of every sovereign state to decide when and under what conditions an individual loses or acquires its nationality. By the process reciprocal obligations are imposed, the individual being released from his allegiance and the state from extending its protection, or the individual being invested with the national character and the state extending protection to him. The different states do not, however, follow uniform rules in the determination of a person's nationality, and the law of nations' con- ' Senate Bill No. 1485. 65th Cong., ist Sess., April 9, 1917 by Mr. Sterling. No action was taken. The proposed law was intended as an amendment to the Naturalization Act of June 29, i9o6 (34 Stat. L. 596) and provided:
"Be it enacted, etc., That no alien, although otherwise qualified under the laws of the United States to become a citizen thereof, but who, .before seeking admission to such citizenship, has applied for or obtained the consent of the authorities of the foreign state or sovereignty of which such alien is at the time a citizen or subject to retain his citizenship under such foreign state or sovereignty or who has in any form or manner reserved any right under the laws of such foreign state or sovereignty to retain such foreign citizenship while a citizen of the United States, shall be admitted to become a citizen of the United States."
" It was probably overlooked by the persons interested that Russia, Turkey, Italy, France (in. the case of men under 42), and Switzerland, to mention but a few countries, prohibit their subjects from acquiring foreign naturalization without consent of the country of origin, so that whenever we naturalize a subject of those countries who has not obtained special consent thereto from his native country we are naturalizing a person who is still claimed in every respect as a citizen of his country of origin. See Supplemental Note, p. 507 post. sL'Intitut de Droit International adopted at its meeting in Venice on Sept. 29, 18_6, a resolution relating to conflicts of laws of naturalization and expatriation. Only Arts. 5 and 6 are of interest here. Art 5. No person may be admitted to naturalization in a foreign country unless he proves that his country of origin has released him from his allegiance, or that he has, at least, made known his intention to his country of origin, and has fulfilled the military tains no provision concerning the acquisition and loss of nationality except as to conquest and cession. Cases of conflicts will necessarily arise unless countries with divergent laws have by agreement removed the cause of potential conflicts. Thus, under incongruous principles an individual may possess a dual nationality acquired either (a) by birth-where the state wherein the child is born (jus soli) and the state of which the parents are citizens (jus sanguinis) both claim the child as a subject-(b) by marriage, (c) by legitimation of illegitimate children, or (d) by naturalization. Any individual who intentionally or unintentionally possesses such dual nationality, is hardly in an eviable position. Two different states claim his allegiance and demand the duties and obligations owed under it. Awkward as his position is under ordinary circumstances, his status will make him the subject of an irreconcilable conflict of duties in case a serious controversy should engage the two countries.' 0 obligations during the period prescribed for active service in conformity with the laws of such country. Art 6. No person may lose or renounce his nationality unless he proves that he is complying with the conditions requisite for obtaining his admission in another country. Loss of nationality may never be inflicted as a punishment. Naturalization, as that phase of acquisition and loss of nationality to which we propose to confine our attention, may create the above mentioned dilemma, since the naturalizing state grants naturalization in accordance with its own laws regardless of the fact as to whether or not the naturalized person ceases to be or remains a subject or citizen of his native state.
Paragraph I of Section 25 of the present German law of nationality 1 provides that "A German who has neither his domicile nor permanent residence in Germany loses his nationality 12 upon the acquisition of a foreign nationality where the latter is acquired on his voluntary application or on the application of the husband or legal guardian; in case of a married woman or ward, however, only if the conditions are fulfilled under which expatriation may be applied for according to Sec. i8 and 'According to s. i of the law, "Anyone who possesses the nationality of a Federal State or direct Imperial nationality is a German." The term "nationality" for the German word Staatsangehbrigkeit seems to be the most appropriate inasmuch as it disregards differences in constitutions and forms of government It is used here not in its racial, but in its political and legal sense like the term "citizen" in our law, and denotes the political membership in a nation and the bond which attaches an individual to the state. (Cf. v. Bar, .) The German law of nationality does not use the term "citizen" which is generally used to indicate the holder of political rights and privileges in a state. The term is employed, however, in Germany when an individual has acquired political and civic rights in a city.
""S. I8. The expatriation of a married woman may only be applied for by the husband, and, if he is a German, only at the same time as his own release. The application requires the wife's assent. "S. ig. The expatriation of a person who is subject to parental authority, or who is under the care of a guardian, may be applied for only by the legal guardian, and only with the assent of the German Court for the Protection of Wards (Vormundschaftsgericht). The State Attorney's Office (Staatsanwaltschaft) has the right to appeal against the decision of the Court for the Protection of Wards; further appeal against the decision of the court hearing the appeal is admissible without restriction.
"The assent of the Court for the Protection of Wards is not required if the father or the mother apply for expatriation for themselves and at the same time for a child, on the strength of their parental authority, and if the person making the application has charge of the child. If the person appointed to assist the mother also has charge of the child, the mother's application for the expatriation of the child requires the assent of such person."
This new provision is not found in the repealed "From this historical review of the principal discussions in the federal courts on this interesting subject [expatriation] in American jurisprudence, the better opinion would seem to be, that a citizen cannot renounce his allegiance to the United States without the permission of government, to be declared by law; and that as there is no existing legislative regulation on the case, the rule of* the English common law remains unaltered." (See also Ainslie v. Martin (1813) 9 Mass. 454.) The Act of July 27, 1868 (I5 Stat L. 223), being the result of English-American controversies over the participation of naturalized American citizens in the Fenian movement (see Cockburn, declares "the right of expatriation" to be "a natural and inherent right of all peoples.'" The act, although apparently a general declaration, is directed against foreign governments and refers merely to people of other countries residing in the United States. This becomes quite evident from reading the debates in Congress (see Congressional Globe 1867-68, 4oth Cong. 2d Sess. 783, 831, 865, 967, ioI2, lO98, 1127 Sess. 783, 831, 865, 967, ioI2, lO98, , 1156 , where frequently requests were made that the right of expatriation of American citizens should also be expressly stated by an enactment. See also H. Doc 'Law of June i, i87o, supra, s. 13, 21. If a German acquired a foreign nationality during this period of prescription, he was regarded by the German government for all intents and purposes as a foreigner, and if he had not acquired any foreign nationality before the expiration of ten years he became heinzatlos-a man without a country. It is the tendency of the new nationality law to facilitate repatriation of former Germans, but the law does not auto-residence abroad for io years entails, as a matter of course, loss of German nationality, by prescription, and embodies the principle formally acknowledged by the concessions made in the Bancroft Treaties of 1868,1 s that the citizens or subjects of one of the contracting parties who become naturalized within the jurisdiction of the other, and who shall have resided therein uninterruptedly for five years, are to be treated as naturalized citizens or subjects of the latter. We shall have occasion, presently, to indicate the relation of the recent German law of 1913 to such treaties.
The loss of German nationality no longer occurs merely because of a failure to comply with a formality. 19 On the contrary, circumstances must now exist which clearly indicate the intention of the particular person to cease to be a German subject.
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Such intention is expressed by the voluntary application for foreign naturalization. The application is an expression of will, a voluntary act, and constitutes, even if not expressed in definite words, a renunciation of the former allegiance, and at least, upon principle, an act incompatible with the retention of another nationality. The German law requires that the acquisition of a foreign nationality must rest upon a positive expression of the will, which is found when a person files a petition for naturalization according to the laws of a foreign state and becomes thereupon a national of the latter.
A mere application for naturalization or the declaration of intention to become a citizen at a future time will not, however, suffice. The complete acquisition of foreign nationality effects an automatic loss of the German nationality, if no domicile or permanent residence matically repatriate all heimatlos persons. Such individuals desiring to reacquire German nationality may be naturalized like any other foreigner, in accordance with s. 8-12, 14-16, or they may, according to s. 13, be repatriated in certain cases, referred to in the text below, upon their petition the grant of which lies entirely within the discretion of the German authorities. The law does not vitiate the grounds upon which German nationality has been lost before Jan. is maintained in Germany, without requiring any other act on the part of the German authorities; the limitations upon the release from German allegiance provided in Section 22 of the law 21 do not apply, and the German government treats the individual naturalized in another country as a foreigner to all intents and purposes. All legal relations which are inconsistent with his new status cease to exist, notwithstanding his German origin or language. 2 2 If, however, the naturalized person's conduct-as, e. g., noncompliance with military obligations 2 q-before the acquisition of the foreign nationality rendered him. liable to criminal or disciplinary prosecution, his new nationality will not protect him against .eventual punishment when coming within the jurisdictiorn of the German law, unless the Bancroft treaties concluded with the United States prevent it.
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" Under s. 22 of the law expatriation or release from German nationality is not granted to the following classes of persons: "i. To persons liable to military service, as to whose liability to serve no definite decision has yet been given, unless they produce a certificate from the recruiting commission (Ersatzkommission) to the effect that in the opinion of the commission expatriation is not applied for with the intention of avoiding liability to active service; "2. To men of the active army, the active navy, or the active colonial troops; "3. "i. Persons liable to military service who without permission and with the intent to escape service in the standing army or the navy, either leave the Empire, or after reaching military age remain outside of the Empire-by a fine of not less than 15o marks nor more than 3,ooo marks, or by imprisonment for not less than one month nor more than one year. "2. Officers or medical men ranking as officers of the reserve who emigrate without permission-by a fine not exceeding 3,000 marks, or by arrest or imprisonment not exceeding six months.
"3. Any person liable to military service who, after proclamation by the
Emperor of a special regulation during a period of var or danger of war, emigrates contrary to such proclamation-by imprisonment not exceeding two years to which may be added a fine not exceeding 3,ooo marks. Any attempt is punishable.
"The property of the accused may be attached in so far as is necessary in the opinion of the judge to cover the highest fine which may possibly be imposed upon the convicted, person, and the costs of the proceedings. 
Germany's Claims upon German-Americans in Germany (i9o3).
A certain perplexity is caused by paragraph 2 of Section 25 which provides as follows:
"[German] nationality is not lost by one who before acquiring foreign nationality has applied for and obtained the written consent of the competent authorities of his home State to retain such nationality. Before this consent is given, the German Consul is to be heard."
The principle proclaimed in the first paragraph of Section 25 that "a German who has neither his domicile nor permanent residence in Germany loses his nationality upon the acquisition of a foreign nationality where the latter is acquired on his voluntary application" has thus apparently been limited. In express terms, the legal anomaly of dual nationality seems to be recognized. The language employed in the second paragraph of Section 25 gives apparent ground for the erroneous interpretation of some writers, as will be shown hereafter, because such language is rather sweeping and conveys the impression that the possession of a dual nationality is generally allowed, and that a German residing abroad may acquire a foreign nationality without losing his German nationality. Such a general application of the provision was, however, not sanctioned or intended, as a closer examination of the subject fully reveals.
While it is a familiar legal doctrine that the language of a law determines its sense, it is, nevertheless, common practice to go beyond the surface meaning of words used, especially where they would indicate a departure from universally recognized principles, and to consider the origin and history of the statute, the motives which prompted its adoption, and the attending circumstances,--particularly legislative committee reports and debates-to determine, in case of doubt, the true meaning and application of a law. The German courts in particular resort to the preparatory legislative material in order to determine the purpose of a law and to interpret the intention of the legislator. 25 An examination of the explanatory remarks which accompanied the bill when introduced by the government in the Reichstag, of the committee report on the bill, and of the commentaries on the law, discloses the attitude which the German government has taken with reference to the question of dual nationality and clearly indicates the scope of the law itself.
Wheh introducing the Bundesrat's bill in the Reichstag, Dr. Delbriick, then Minister of the Interior, presented the point of view of the government with regard to dual nationality by saying that persons owing allegiance to more than one country were of no benefit to such countries, they rather constituted a burden, and spoke of double ' As to such practice in the German courts see Dilringer, Richter uizd Rechtsprechung (19o9) 13-25; Rumpf, Gesetz und Richter (i9o6) I20 seq.
allegiance as an anomaly, 26 indicating thereby the government's antipathy to the existence of such a status. This attitude was even more clearly emphasized during the discussion at the first reading of the Bundesrat's bill in the Reichstag committee. The question of dual nationality was there raised by one of the members, who declared that as a matter of principle dual nationality should be avoided, and that the possibility of a dual nationality would be inconsistent with the idea of allegiance owed by a German; for a person could owe only single allegiance. He, therefore, moved to strike out paragraph 2 of Section 25. The representative of the Bundesrat in defending paragraph 2 explained the attitude of the several states of the empire towards the question of dual nationality, and stated the reasons for the proposed provisions and their scope. He said that several of the federal states had taken the position that a plural international citizenship was extremely undesirable; that it could not, however, be completely abolished in fact, and must be allowed for practical purposes and in emergencies. Such dual nationality, as proposed by the provisions of paragraph 2, would exist where a German might acquire a foreign nationality automatically, as he would in any foreign country where the jus soli governed the matter. In that instance, it would certainly be very unjust to declare that a German had forfeited his nationality. Circumstances might also exist which would force a German to acquire foreign nationality without giving up his German nationality in order to protect his economic interests.
27 He referred to the laws of several countries, particularly to the law of Russia which prohibits foreigners from acquiring and owning real property. Should, for instance, a German inherit real estate situated in such a country, the material welfare and interests of his family might demand the retention of such property. Since his precarious legal position would be known to possible purchasers of such property, they would naturally hold back their offers until the expiration of the time limit would force the heir to dispose of his property at an inadequate price. In cases of this nature, it would be only equitable to allow a German who, due to local exigencies, had acquired a new nationality to retain his German nationality. In the report on the second reading of the bill in committee it was again stated, still more definitely, as the unanimous opinion of the committee, that the provisions of Section 25 of the new law would deprive any German of his German nationality immediately upon the voluntary acquisition of any foreign nationality whatsoever, regardless of treaty. The Bundesrat's representative concurred in this interpretation and asserted that there was no conflict between Section 25 and the provisions of the Bancroft Treaties which were reaffirmed in Section 36. 29 Should a German subject desire to become a naturalized citizen in a foreign country and at the same time remain a German subject, the realization of such desire would depend entirely upon the discretion of the German authorities acting upon the individual's application to retain German nationality. The authorities to whom such petition is to be made must examine whether or not conflicts are likely to arise from granting such permission, and since dual allegiance is looked upon with disapproval, as pointed out above, a favorable consideration of such application would naturally, it seems, be very exceptional. To *be apprised of the attitule of foreign governments on this question the co-operation of the German consuls is provided. The latter must express an opinion on the opportuneness of giving permission to retain German nationality to petitioners from their respective districts.
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The law provides a further check on these petitions by prohibiting entirely the grant of permission in cases where such dual nationality might cause controversies and complications with foreign governments, and gives the Imperial Government an effective supervision of all petitions for retention of German nationality in paragraph 3 of Section 25, by providing that:
"The Imperial Chancellor with the consent of the Bundesrat may order that persons who wish to acquire nationality in a particular foreign country, shall not be granted the consent provided for in paragraph 2."
In the explanations accompanying the bill when introduced in the R ichstag it was said with reference to the above cited paragraph that whenever the political interests of the empire might demand it, the Imperial Chancellor should prevent the retention of German nationality by Germans who acquire the nationality of a foreign country, and that such limitation would especially apply to applicants in countries which require prospective citizens to renounce allegiance to their former country. 
294-295.
Entwiirfe nebst Begrihndung, supra, 29. sentative during the discussions on the bill in the Reichstag committee."
2 So far as can be ascertained, the Imperial Chancellor has not, as yet, by formal promulgation announced the countries where the retention of German nationality is not possible upon the acquisition of the new nationality.
The question of dual nationality as proclaimed in the German law, approached in the light of the legislative material analyzed in the foregoing paragraphs, finds a ready and satisfactory solution so far as the United States is concerned, and leaves hardly any doubt as to the full status as an American citizen of a German who has duly acquired American naturalization.
The consensus of opinion of German publicists 8 with respect to the application of Section 25 of the law is that, although paragraph 2 of this section would permit, in a specific class of cases, the retention of German nationality, a German subject loses his German nationality ipso jure upon the acquisition of American citizenship for the simple reason that the conferring of the American national character is conditioned upon the unequivocal renunciation, in definite words, of any prior allegiance by taking the oath of allegiance in a formal court proceeding. 34 The retention of German nationality would, therefore, be inconsistent with the idea and legal conception of American naturalization and would create an anomaly. After passing through the crucible of naturalization the individual is no longer a German, but an American.
American writers take the same view. Richard W. Flournoy, Jr., in discussing the question of dual nationality as involved in Section 25, paragraph 2, says:
"According to this provision [s. 25] a German residing in a foreign land may acquire naturalization therein without giving up his German nationality unless the laws of that country require the renunciation of the prior allegiance. This provision is apparently intended for the benefit of Germans residing in foreign lands which extend the franchise, the right to hold real property, etc., only to their citizens."
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And again. "This provision [s. 25] can have no application to Germans who are naturalized as citizens of the United States, since it is a specific requirement of our naturalization law that an alien who applies for naturalization must expressly renounce allegiance to all other sovereignties, and particularly by name to the sovereignty to which he at the time owes allegiance. dual allegiance. If any criticism is justifiable, it might be applied to the provision embodied in the following section: "Section 13. A former German who has not settled in Germany, may on his application be naturalized (repatriated) by the Federal State to which he formerly belonged, provided he fulfills the requirements of Section 8, paragraph i, Nos. I, 2 :3 the same applies to the child or adopted child of a former German. The Imperial Chancellor must be informed prior to the naturalization (repatriation); naturalization (repatriation) does not take place if he raises objections."
According to the law 9 previously in force only those Germans who had lost their nationality through ten years' continuous absence abroad and without having acquired another nationality could be repatriated by their former home state without having taken up residence there.
In all other cases of loss of nationality residence in the home state and the fulfillment of other conditions 0 was formerly required. Thus, a great number of individuals whose retention as German subjects was most desirable from the German government's standpoint were precluded from redintegration because their calling and employment prevented them from resuming residence in Germany. Section 13 of the new law of nationality, the most important in the whole law, grew out of and fulfilled this desire, frequently voiced in the Reichstag: the repatriation of former Germans abroad. It provides that such repatriation does not require settling in Germany, that not only former Germans who have become heimatlos-having lost German nationality and not having acquired any other nationality-but also their children and those who have become nationals of other countries. The significance and import of these provisions call for a brief explanation. The Bundesrat's representative in commenting on Section 13 during the first reading of the government's bill in the Reichstag committee said that the mode of repatriation of persons "without nationality" (heimatlos) as set forth in this section would be favored in all cases where individuals abroad had been of great service to Germany. This included, first of all, representatives and agents of German business houses; furthermore, members of German communities in Palestine, missionaries, and those who had fostered German interests and extended German influence through German societies, and maintained Sec. 8, par. i. "An alien who has settled in Germany may on his application be naturalized by the Federal State within whose territory such settlement has taken place-". If, according to the laws of his former home State he is legally competent, or would be legally competent according to the laws of Germany, or if the application is made in accordance with s. 7, par. 2, sentence 2, by his legal guardian or with the latter's consent. and supported German churches or schools. Of course, Section 13 was not intended to vitiate genuine facts on which a loss of German nationality had been predicated, and especially in cases where individuals had lost their nationality on account of noncompliance with military obligations, or where they had without good reason acquired a foreign nationality. 4 1 Section 13 does not confer a right to repatriation, and the application may be refused without stating reasons therefor. A very careful examination is to be made of an application by a person who has obtained foreign naturalization by reason of the fact that in such a case conflicts growing out of dual allegiance must be expected. Great consideration must be paid to the fact whether or not the applicant had acquired foreign naturalization of his own free will and volition, and the deciding factor should be whether or not the repatriation would cause loss of his present nationality. If he would not by repatriation lose it according to the law of the naturalizing country, repatriation will-not be granted. The Imperial Chancellor passes upon the application.
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II
The foregoing deductions have shown, it is believed, that Section 25 of the German law of nationality does not admit dual nationality in general, and not at all so far as the United States is concerned, or that it affects in any way the American citizenship of individuals of German origin. This alone would appear sufficient to make clear the interpretation given in Germany to Section 25. Yet a study of other parts of the same law would seem to remove all doubt and to preclude false interpretations.
In drafting the law, the Bundesrat thought of the probability that the lack of a provision relating to the applicability of existing treaties might give rise to a question as to their further validity. 43 To prevent all doubt, it is set forth in Section 36 of the law that existing treaties" are not affected by the law. Any inaccurate interpretation which uninformed publicists may have made of Section 25, the literal words of which, it must be conceded, do give rise to possible ambiguity, must be corrected by an examination of the legislative material upon which the section was based, and, beyond any possible room for doubt, by the provisions of Section 36.
Some of these publicists, who have probably not been in a position to give the matter careful study, appear entirely to have overlooked the existence of the Bancroft treaties, the stipulations of which govern the naturalization of German subjects in this country, and which are applicable regardless of the provisions of the German statute, even if it bore the erroneous interpretation ascribed to it.
It is not intended to discuss in detail the engagements embraced in these treaties or their scope, but it appears desirable to undertake a brief survey of the conditions which brought about their conclusion, and to point out their relation to the present German law of nationality. The conclusion of the Bancroft treaties had such an effect upon other governments that they, upon the initiative of the United States, entered into similar naturalization treaties. The text of these conventions may be found in Treaties, Conventions, etc., op. cit ., in the volume indicated below. It is stipulated in such conventions that either after a continuous residence of five years coupled with naturalization, or upon voluntary naturalization according to law, the former citizens of the one contracting party should be regarded as citizens of the other. The countries with which the United States has concluded such conventions are the following: Argentina, Aug. 9, i9o9, not ratified (III, 343); Austria, Sept. Whether or not the conventions are suspended during the period of the war will not be considered. It would seem, however, that a treaty of this kind remains in operation. 45 The Bancroft treaties were the result of a long standing controversy over the treatment accorded naturalized Americans of German origin upon their return to Germany. The United States Government contended that the acquisition of American citizenship cancelled all obligations owed under the former allegiance, and declared the practice of the German states which, according to their laws, regarded such naturalized American citizens as still their subjects for purposes of military service or held them responsible for the-consequences of evading such service by" emigration, as inconsistent with the principle of the absolute right of expatriation. The resulting conflicts led to lively discussions extending over many years and made it advisable to reach an amicable understanding by formal conventions. Our Civil War (1861-1865) and the Austro-Prussian War (1866) prolonged the negotiations, and it was not until 1868 that the first treaty was signed by Prussia on behalf of the North German Union. This was due to the untiring efforts of George Bancroft, then United States Minister to Prussia, and to the frankness of Bismarck, who expressed thereby the Prussian government's aversion to the doctrine of dual allegiance. The other German states followed; Great Britain fell in line in May, 187o, and Austria in September, 1870. American diplomacy had scored a decided victory upon the ratification of the treaty, which was frankly conceded in Prussia. The German states received nothing in exchange for their engagements, for, although in form the treaty rests upon reciprocity, the advantages are all on the side of the United States. Criticism was, therefore, soon directed against the Prussian government for its action, and a demand made for the revocation of the treaty.
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As to effect of war on treaties see Crandall, Treaties, Their Making and Enforcement (2d ed.) s. I8; also Society, etc. v. New Haven (1823) The principles expounded in these treaties are the same, although the language employed varies slightly. It will suffice for our purposes to outline briefly the treaty with the North German Union.
47
Article I states the conditions upon which change of allegiance must be recognized; Article II refers to punishment for offenses committed "Reciprocally, citizens of the United States of America who become naturalized citizens of the North German Confederation, and shall have resided uninterruptedly within North Germany five years, shall be held by the United States to be North German citizens, and shall be treated as such. The declaration of an intention to become a citizen of the one or the other country has not for either party the effect of naturalization.
"This article shall apply as well to those already naturalized in either country as those hereafter naturalized.
"Article II. A naturalized citizen of the one party on return to the territory of the other party remains liable to trial and punishment for an action punishable by the laws of his original country and committed before his emigration; saving, always, the limitations established by the laws of his original country.
"Article III. The convention for the mutual delivery of criminals, fugitives from justice, in certain cases, concluded between the United States on the one part and Prussia and other States of Germany on the other part, the sixteenth day of June, one thousand eight hundred and fifty-two, is hereby extended to all the States of the North German Confederation.
"Article IV. If a German naturalized in America renews his residence in North Germany, without the intent to return to America, he shall be held to have renounced his naturalization in the United States. Reciprocally, if an American naturalized in North Germany renews his residence in the United States, without the intent to return to North Germany, he shall be held to have renounced his naturalization in North Germany. The intent not to return may be held to exist when the person naturalized in the one country resides more than two years in the other country. "Article V. The present convention shall go into effect immediately on the exchange of ratifications, and shall continue in force for ten years. If neither party shall have given to the other six months' previous notice of its intention then to terminate the same, it shall further remain in force until the end of twelve months after either of the contracting parties shall have given notice to the other of such intention. "Article VI. The present convention shall be ratified by the President, by and with the advice and consent of the Senate of the United States, and by His Majesty the King of Prussia, in the name of the North German Confederation; and the ratifications shall be exchanged at Berlin within six months from the date hereof.
"In faith whereof, the Plenipotentiaries have signed and sealed this convention. Berlin, the 22d of February, I868." prior to emigration; Article III reaffirms existing extradition treaties, and Article IV deals with repatriation. We may confine our attention to Article I. It sets forth, as pointed out above, the maxim that nationals of the North German Union who have become naturalized citizens of the United States and have resided there uninterruptedly five years shall be regarded and treated by the former as citizens-of the latter, and vice versa.
This stipulation declares that the North German Union must regard its nationals who have emigrated to the United States and have acquired American citizenship as American citizens and no longer as subjects of the states comprising the North German Union, provided such individuals have resided within the jurisdiction of the United States continuously for five years.
Since the new German law went into effect, loss of German nationality is no longer consequent upon mere length of residence abroad. The loss occurs immediately, as we have seen above, upon the acquisition of a foreign nationality. The provision of the law goes further than the stipulation in the treaties; it does away with the condition as to the period of foreign residence, thus constituting a modification of the treaty stipulation and an apparent conflict.
Reference to the Reichstag committee report will again elucidate the matter. It is there stated in answer to a question regarding the relation of the treaties to Section 25 of the new law, that the German states were quite at liberty to regard any German residing in the United States as having lost his German nationality for specific reasons before the expiration of five years. The loss of this nationality might under the new law of nationality (Section 25, paragraph i) occur regardless of the length of his residence abroad.
The relation of Section 25, paragraph i of the German law to the Bancroft treaties is analogous to the situation which was created by our law of March 2, J907.48 According to Section 2 of this act, an American loses his citizenship upon his naturalization in a foreign country. The question never appears to have been raised whether such provision would conflict with the engagements in the Bancroft treaties.
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Both the German as well as the American law are, with respect to the foreign country of naturalization, more lenient than the treaties. Whereas the treaties require naturalization plus five years' residence abroad as a prerequisite to the recognition of a loss of original nationality, the statute requires merely naturalization. The modification does not, therefore, create conflicts, but rather tends to avoid them. Under the United States naturalization laws, however, five years' residence is a condition precedent to naturalization," so that in practice a German does not lose his nationality until after the expiration of this period, and the treaty stipulation remains in fact still applicable. Yet there are a few unimportant exceptions to the requirement of residence.
Shorter terms are allowed to aliens of at least twenty-one years of age, who, after an honorable discharge from the United States Army, the regular or volunteer forces, may be admitted to citizenship upon proof of only one year of residence."' Also, aliens, qualified under existing law to become American citzens, who have been honorably discharged from the United States Navy, Marine Corps, or Revenue Cutter Service after one enlistment of four years may be admitted to citizensh p without proof of residence, 52 or sailors in the merchant marine after three years' service on an American vessel.
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To these exceptions the Bancroft treaties do not apply; the German states were not bound before the adoption of the new law of nationality to recognize naturalization granted upon a term of less than five years' residence. Nor did the treaties extend to German subjects from Alsace-Lorraine and the German colonies," 4 for these territories never constituted a part of any one of the states which have concluded the naturalization conventions. The benefit of the Bancroft treaties does not, therefore, extend to individuals from such parts of the German Empire nor to German subjects who have acquired American citizenship in less than five years. This embarrassing defect in the treaties, as has been pointed out, is now removed and remedied, and individuals coming under the exceptions just stated are placed in a more advantageous position, in that they are put on an equal footing with other German subjects. They will be regarded by the German government as having lost their German nationality immediately upon the acquisition of American citizenship regardless of the period of their residence in the United States. This is not the place to take up the other provisions of the treaties. It may, however, be pointed out that the naturalization treaties do not extend to the individual immunity against any pre-existing claim of his native country. The former national still remains subject, upon his return to his country of origin, to punishment for offenses committed prior to his emigration, particularly for the evasion of military service, if such liability was an existing or accrued and not merely a future obligation, unless lapse of time bars the operation of the law.
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The war has also created a new problem in this respect. A German imperial ordinance 8 issued shortly after the outbreak of the war denies release from German nationality to all persons liable to military service. How will those persons of German origin who have become naturalized after the issuance of this ordinance be treated upon their return to Germany? Will the United States government protect them inasmuch as our own law contains an analogous provision, 57 2, 19o7 , that "no American citizen shall be allowed to expatriate himself when this country is at war" apparently affects the marriage of an American woman to an alien during time of war. Sec. 3 of the act is declaratory of the common law and provides "that any American woman who marries a foreigner shall take the nationality of her husband."
See also recent case of MacKenzie v. Hare (1915) 239 U. S. 299; aff. (1913) 165 Cal. 776. The question arises whether or not s. 2 suspends the application of s. 3. If so, an American woman retains upon such marriage her American citizenship; her legal status as an American citizen remains unchanged, and her constitutional rights and privileges are not curtailed. If she resides in this country she may, where a state statute has conferred upon her the franchise, exercise such right. Upon such a woman would, however, also devolve all the duties of citizenship including those incident to a state of war. If her acts should be incompatible with her American allegiance, she might be guilty of treason, while such acts might only constitute a crime defined under the Espionage Act if she had taken the nationality of her husband upon marriage. Obviously, the statute in question results in the conferring of a dual nationalitythe unhappy status which the United States Government has always combated. Suppose the woman having married a friendly alien should go to the country of her husband, or the woman has married such alien abroad, the laws of that country would probably not regard her as an American citizen, but as one of its own citizens. Would the United States Government be in a position to extend protection to such a woman? Suppose the woman should marry an enemy alien, she would, under the law, be an enemy of her husband; certain restrictions placed upon the intercourse with enemy aliens would also apply to her, while at the same time she would be exempt from the limitations placed upon enemy aliens. Would the declaration of peace as a matter of course change such a woman's status from that of an American citizen to that of a citizen or subject of her husband's country, or would some definite act be necessary to effect the change of nationality? Would the United States Government grant such a woman a passport to travel abroad? These are a few of the possibilities that readily present themselves as being involved in the conflict of the provisions of the Act of March 2, 19o7.
of allegiance is unmistakably very decided, becomes evident from the rigid requirements which must be fulfilled before an alien can be naturalized.
5 " The Naturalization Act 59 provides that an alien before filing his declaration of intention to become a citizen "shall declare on oath before the clerk of any court authorized by this act to naturalize aliens . . . two years at least prior to his admission, and after he has reached the age of iS years, that it is bona fide his intention to become a citizen of the United States, and to renounce forever all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, and particularly, by name, to the prince, potentate, state, or sovereignty of which the alien may be at the time a citizen or subject."
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And accordingly, the alien's declaration of intention reads:
. ' The form of the oath is technically incorrect. The alien German petitioner owes allegiance to the sovereign of his particular home state in the German Empire. No allegiance is owed to the German Emperor except in the case of an individual from Alsace-Lorraine, or of a person having acquired German nationality in the German colonies, or of a person having obtained imperial nationality in accordance with s. 33-35 of the present law. German nationality is primarily based upon the nationality acquired in one of the Federal states by birth, legitimation, marriage or naturalization (s. 3-16 of the law of nationality), and with the acquisition of the state nationality, imperial nationality is automatically conferred. An individual does not need special naturalization to obtain the imperial nationality. He is a part of the empire as a member of his state, he cannot be a German national without being a member of a particular state. The contrary is true in this country where a person becomes a citizen of a particular state through residence after the acquisition of American citizenship; the federal citizenship is the primary relationship. A German may change his state nationality without affecting thereby his German nationality; the latter is lost when he ceases to be a member of a particular federal state (see Laband, Das Staatsrecht des Deutschen Reiches (5th ed. 1911) 143; Fischbach, Das Offentliche Recht des Reichslandes Elsass Lothringen, 26 Das Offentliche Recht der Gegenwart (194) 2o, 26-27) . This primary relationship of a German subject to the sovereign of his home state is also expressed when a German wishes to expatriate himself by a release from German nationality. Such release, which is granted by his home state, in accordance with'the provisions of s. 18-24 of the present nationality law, bears the following language: "When this document is delivered . . . [name, etc., of person] loses the nationality of . . . [Prussia, Bavaria, Saxony as the case may be] and thereby German nationality" (see v. Keller und Trautmann, op. cit. 368) . The same principle is proclaimed when the German recruit takes the oath of allegiance When the alien files his petition for naturalization, such petition shall set forth "that it is his intention to become a citizen of the United States and to renounce absolutely and forever all allegiance ana fidelity to any foreign prince, potentate, state, or sovereignty, and particularly by name to the prince, potentate, state, or sovereignty, of which he at the time of filing of his petition may be a citizen or subject
In the petition for naturalization the alien deposes:
" I am attached to the principles of the Constitution of the United States and it is my intention to become a citizen of the United States and to renounce absolutely and forever all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, and particularly [in the case of a German] to William II, German Emperor, of whom at the time I am a subject . . ."64
At the final hearing upon the alien's petition for naturalization before a judge, the petitioner "shall before he is admitted to citizenship, declare on oath in open court that he will support the Constitution of the United States, and that he absolutely and entirely renounces and abjures all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, and particularly by name to the prince, potentate, state, or sovereignty of which he was before a citizen or subject; that he will support and defend the Constitution and laws of the United States against all (Fahneneid) . He first takes this oath to the sovereign in whose jurisdiction the contingent is located, and then he pledges obedience to the commander-inchief, the German emperor (see Endres, Karl, Deutsche Wehrverfassung (igo8) 15, ig; also Gronow und Sohl, . The form of the oath of allegiance in our naturalization proceedings should be changed by inserting the name of the sovereign of the petitioners' home state. The present inaccuracy does not seem to be of so serious a nature as to invalidate the naturalization certificate, because allegiance is sworn off to any sovereign to whom the petitioner might owe allegiance. Yet, if the question should be raised and the assertion be made that the former allegiance was never sworn off, advantage might be taken of the technically incorrect form, and the court might sustain the contention, especially where the question of citizenship will be the deciding factor, as, e. g., in the case of treason or under one of the present war measures. Cf., however, It Re Denny (19,7) 24o Fed. 845, where the question of mistake in the name of the sovereign whose allegiance the petitioner meant to abjure was decided. To quote the court: "The only vitally necessary allegation in this connection is his explicit purpose to assume his new allegiance and to abjure his former sovereign, whatever he may suppose it to be. It would be an extreme scholastic technicality to suggest that, where an applicant has twice asserted his intention to become a citizen of the United States and to renounce his fealty to the sovereign of whom he was then a subject, any doubt could be cast upon that intention because he had by mistake named the wrong sovereign. enemies, foreign and domestic, and bear true faith and allegiance to the same. ' 5 From the early case of John Philipp Knoche, who, after becoming a naturalized American citizen was, upon his return to Prussia, compelled to do military service, and whose petition to the American legation at Berlin for relief was denied on the ground that protection did not extend to naturalized American citizens when they returned to their native country, 6 down to the latest rulings of the Department of State, 7 the attitude of our government towards the question of dual allegiance has become more definite and certain. Mr. Moore best expresses the policy and practice of the government of the United .States in the following passage:
"It is sometimes stated that double allegiance also exists where a person born in one country afterwards emigrates to and becomes a citizen of another country. That a person in such a situation may be a subject to the claims of allegiance in two countries, is in point of fact no doubt true; but in point of principle equally true that, when writers place such case under the head of double allegiance, they at least impliedly hold that the doctrine of voluntary expatriation, as maintained by the United States, is not well founded. .. . . From the point of view of the doctrine of expatriation, as enunciated by the United States, the man who, voluntarily forsaking his original home and allegiance, acquires a new one, has thereafter but one allegiance-that of his adopted country." 8 Considering the American naturalization of an individual of German origin in the light of the German law of nationality, the accompanying legislative material, the commentaries on the statute, the provisions of the Bancroft treaties, and the practice and policy of the United States government, we must necessarily reach the conclusibn that the alleged "infamous" provision in the Delbriick law finds no application to the naturalization of German subjects in the United States. There is no conflict between the German IAhw and the Bancroft treaties, and the principles enunciated in the American and German law are in perfect accord and harmony. Both agree that, to quote from an instruction of July 8, 1859, 60 594-603. "the moment a foreigner becomes naturalized his allegiance to his native country is severed forever. He experiences a new political birth. A broad and impassable line separates him from his native country." SUPPLEMENTAL NOTE The following is a list of provisions in the municipal law of foreign countries showing to what extent the right of expatriation, exercised when acquiring a new nationality by naturalization in a foreign country, is recognized by the native country. Regard should be paid, however, to the existence of naturalization treaties concluded between some of the countries, as such conventions affect the application of the municipal law. Unless otherwise indicated, expatriation through foreign naturalization may be regarded as recognized unconditionally by the particular native country.
ARGNTiNA as to loss of nationality by naturalization in a foreign country.
PERSIA. Law of Aug. 7, 1894, Arts. 8, 9, IO (H. Doc. No. 326, . A Persian subject may not acquire foreign nationality unless he has obtained the permission of the Shah. Permission will not be given if the applicant has ever been convicted of a crime by a Persian court; if he is under indictment for a criminal offense; if he is a fugitive from justice; if he is a deserter.; if he is in debt or seeking to escape his liabilities. Upon the return to Persia of any person who has acquired foreign nationality unauthorized and to whom any of the foregoing disabilities are applicable, such person .will be regarded as a Persian subject. Even where a person is under no disability and has acquired foreign nationality without permission, he must dispose of his property situated in Persia, and upon his return he will be excluded from the country.
PERU RussiA. T1 ere is no direct legal provision for the release from Russian allegiance of natural-born Russian subjects, such release depending entirely upon the will of the sovereign, which is not frequently exercised. There are, however, provisions for the release of naturalized Russian subjects. A person above the age of 15 may be released only if he has complied with his military duties, or drawn a lot which frees him from military service (see Martens, Nouveaa Recueil Giniral de Traitis. 2e Sirie, Tome 19 (1895) 61o-61i) (H. Doc. No. 326, p. 495 ). An attempt to draft legal provisions for the expatriation of Russian subjects was commenced some years ago, but the result is not known. Art 325 of -the Criminal Code (see Glasenapp, Gesetabuch der Criminal-und Correctionsstrafen (1892) 102, also s. 326, 327, 328) provides, however, that any voluntary emigration or unauthorized naturalization abroad or entering into foreign service will be regarded as a breach of allegiance and be punished by loss of civil and political rights and permanent exile from Russia (see Cahn, Reichs- 
